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DECISION OF THE UNITED STATES
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MATTER OF: Fort Wainwright NDevelopers, Inc.;
Sadco Enterprises; Fairbanks Associates
DIGEST:
1. Where a cost ceiling is included in a solicitation

for the purpose of comparing life cycle costs for
government construction of military family housing
with the same costs for contractor construction,
and the government's cost is expressed in terms of
nr2sent value, the cost for contractor construc-
tion also must be converted to present value. A
nroposal that, before discounting, exceeds the
cost celiling should not, therefore, be rejected.

he)
.

Protester was not prejudiced by the failure of the
solicitation to state whether an annual cost ceil-
ing represented anticipated actual expenditures
whera the protester 4id not rely on the cost
ceiling i1n formulating its price proposal.

3. Where a solicitation does not specifv the
inflation rates to be used to evaluate cost pro-
posals for a 19.5 year lease, but merely states
that Auring the term of the lease, maintenance
costs will be allowed to escalate according to
"Economic Indicators" prepared by the Council of
Economic Advisors, the agency is not reguired to
use an average of past indicators for evaluation
opurposes, but rather is free to use any reasonable
index of future inflation.

4. Whether an agency improperly excluded an initial
proposal from the competitive range hecause of its
inclusion of an interest rate contingency is
academic when the agency in fact evaluates an
unsolicited best and final offer from which the
contingency has been deleted.

5. Protest challenging selection of a higher-priced
offeror is denied where the selection is consis-
tent with the evaluation scheme in the solicita-
tion, under which offerors are ranked according to
cost per quality point.

OQORH3D



T. Tntroduction

Fort Wainwriaht Develooers, Tnc., Fairbhanks Associates,
and Sadco Fnterporises orotest the award of a contract to
North Star Alaska Housing Corporation under reguest for pro-
nosals (RFP) No. DACA85-85-R=-0019, issued by the 1,5, Army
corps of ©Tngineers., The procurement is for the construc-
tion, leaseback to the government, and overation and main-
tenance of military family housing at Fort Wainwriaht,
Fairbanks, Alaska. The aagency made award to North Star on
NPecember 31, 1985, but susvended oerformance hetween
Januarv 272 and March 25, 1984, when, in accord with the Com-
petition in Contractina Act of 1984 (CICA), it determined
that urgent and compelling circumstances justified
performance notwithstandina the Drotests.l/

The protesters orincipally complain that the award to
Morth Star was improner bhecause the "average annual cost" of
the firm's initial nronosal exceeded the RFP's cost ceiling.
Fairbanks Assnciates also comnlains that reijection of its
initial proovosal as nonresnonsive hecause nf an interest
rate contingency was improner. Additionally, the protesters
complain that the award to an offeror whose price was more
than their own was not in the best interest of the
gqovernment,

Tn supplemental orotests, Fort Wainwright Developers
and Fairbanks Associates complain that North Star's orovosed
develonment plan does not comply with (1) building setback
and road construction requirements of the City of Fairbanks,
which are incorporated into the RFP, (2) numerous design
criteria of the RFP, and (3) the development boundarv
limits. Recause the supplemental orotests have later dead-
lines for agency revorts and orotester and narty comments,
see 4 C.F,R. § 21.3 (1985), we will resolve them in a
separate decision,

1/ onlv the initially-filed Fort Wainwriaght Nevelomers
nprotest effected suspension of performance, since onlv it
was filed and the agency notified within 10 calendar days of
award. See the Federal Acquisition Requlation (FAR),

€ 33.104(c)(5) (*AC 84-9), implementing CT1CA, 31 1,S.C.A,

§ 3553 (d)(1) (West Supbp. 1985).
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We deny the protests considered in this decision in
part and dismiss them in vart.

11I. Rackaround

T™he Corns conducted this procurement bursuant to
section 801 of the Military Construction Authorization Act
of 1984, 10N 1n,],C.A, § 2828(a) (West Suno, 1985), as
amended by the Military Construction Authorization Act of
198/, Pub. T. No. 99-167, § 801, 99 Stat 9A1, 985-8A, The
statute provides that the Secretary of a military department
may enter into a contract for the lease of family housing
units to be constructed on or near a military installation
where there is a validated deficit in family housina.

1" U.8.C.,A., § 2828(a.{1), No contract may be entered into,
however, until the Secretary of NDefense submits to the
anprooriate committees of rongress, in writinag, "an economic
analysis (based upon acceoted life cycle costing orocedures)
which demonstrates that the nroposed contract is cost effec-
tive in comparison with the alternative means of furnishing
the same facilities," i.e., agovernment construction.

in n,s,0c,A, § 2828(gi(h)(a).

Havre, in anticivation of the arrival of the Ath Liaht
Infantry Nivision at Fort Wainwright in the summer of 1987,
the RFP contemplated construction of 400 family housinag
units that the contractor will lease back to the government
and omerate and maintain for 19.5 vears, The RFP provided
For technical nroposals to he evaluated on the basis of site
design and enaineering, dwelling unit Adesian and engineer-
ina, and maintenance plans, with a maximum of 1,300 ooints
available for these factors.

The RFP indicated that life cvcle costs also would he a
basis for evaluation. O0Offerors were to submit separate
first-year prices for two cost elements, designated "shelter
rent” {(the contractor's "return on and return of his invest-
ment”) and "maintenance rent"” (the contractor's charage for
keepinag the development in adequate repair). According to
the RFP, shelter rent will remain fixed for each vear of the
contract, but maintenance rent will be allowed to escalate
"at a rate peaaged to the 'Fconomic Indicators' prepared for
the Joint Fconomic Committee of Congress by the Council of
Fconomic Advisors . . . ."

The RFP further provided that the relative value of
proposals would be established by means of a cost/quality
ratio, This was to be calculated by dividing the combined
shelter and maintenance rent for each proposal, projected
over 19.5 years, by the gqualitvy (technical) points that



th- oposal race- :4 during the technical evaluation.
) ar, the RFP . arne~ that the final selection would be
by the selec--on rnard to ensure an award in the best
. rest of the a -ern-2nt and in comnliance with apolicable

s- .cutoryv limitat »ns,

Since the ur »rly.ng obijective of the procurement was
to determine whet :r contractor construction and leaseback
of the housing ur s under section 801 would be more cost
effective than gc¢ ~-nm2nt construction, the RFP also advised

offerors that an *nonic analvsis, based on life cvcle
costs, would be ¢ rard and submitted for conaressional
review, 1In this carl, the RFP specified that the "average

annual cost" of - -iter and maintenance was not to exceed
$8,140,000, Alt~ 1gh not stated in the solicitation, this
figure represents the uniform annual equivalent of the const
nf aovernment cor truction, expressed in present wvalue
terms, less 5 per-ent., Whether the awardee's initial price

axceeded this amount is a protest issue,

Six offerors submitted orovosals by the Tulv 5,

1985

closinag date. Tha (Coros describes the ac+-ual evaluation of

these orooosals as comorising the followina steps:

1. Initial r-view to ensure that prooosals
included -eaguired submittals and met
minimum c¢2sian criteria;

2. Fvaluati 1 consisting of two steos:

a) Technical review by a 10-member
multi-disciplinary team to whom the
identity of offerors was not known;

b) Ranking of provosals according to
projected cost ner qualitv noint (the
highest--anked oronosal was the one
having t~e lowest cost per point); and

3. "conomiec analvsis, compmaring the life cycle

cost of tre highest-ranked prooosal with that

of government construction, as reauired bhv
the enabling leaislation.



R~-221374; .2; .3 5

The Coros ranked the initial opropbosals at issue here as follows?2/:

First-Year _ Projected Cost per
Technical Shelter and 19.5 Year Nuality
Offeror Points Maintenance Rent Cost 3/ pPoint
North Star 984 S8, 139,800 $166,460,887 $169,168
Fairbanks 862 S7,306,871 $151,469,409 $175,719
Fort Wainwright 806 $7,363,680 $146,735,797 $182,054
Sadceo R56 $7,8N00,N000 S164,722,946 $192,433

The Corps' subsequent aconomic analysis resulted in an
evaluated life cycle cost of $56,169,071, or a uniform annual
eaquivalent of $7,427,807, f ~ North Star's oroposal. The agency
considerad this cost effect  re comovared wich the corresponding

2/ o0f the remaining initial oroposals, the Corps ranked
that of Ren Tomond and Company second and Green Ruilders
Tonstruction Companv sixth. The aaencv determined, however,
that the Lomond prooosal was unacceptable because, like that
of Fairbanks Associates, it included an interest rate
continaency. The Corps did not ask Lomond to submit a best
and final offer, and it d4id not do so., Green's best and
final offer was ranked last. Neither of these offerors has
protested or commented on the subject protests.

3/ To project proposed costs over the lease period, the
Corps first multiplied the first vear shelter rent bv 19.5.
To this, it added total maintenance rent, adjusted for
inflation for each year after the first. Then, to calculate
the cost per quality point in accord with the formula in the
RFP, it divided total projected costs by the quality points
for each nroposal. ™he agency used inflation rates stipu-
lated by the Office of Management and Budget through the
Office of the Secretary of Defense (OMBR/0SD) to escalate
maintenance rent., 1In projecting proposed costs, the agency
did not discount them as it did in the subsequent economic
analysis.,
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figure for government construction, $8,140,000, and submitted the
economic analysis to the appropriate committees of Conqress.ﬁ/

In Necember 1985, however, the staff of the Subcommittee
on Military Construction, House fommittee on Approvriations,
advised that all proposals were too high., The agency advised
offerors of this fact and requested best and final offers by
Necember 16, 1985, Specifically, the Corps requested offerors to
adjust shelter and/or maintenance rent, but stated that no changes
should be made in technical prooosals. WNorth Star provided a
hbest and final offer in the amount of §7,730,920, approximately
5 percent less than its initial offer of S$8,139,800. Although
the agency had determined that Tairbanks Associates' offer was
"nonresponsive” because of an interest rate contingency,5/ the
firm learned of the reauest for best and finals and submitted one
in which it reduced its orice and deleted the contingency.

The adency ranked the best and final offers at issue here as
follows:

First-Year Projected Cost per

Technical Shelter and 19,5 Year Ouality
Nfferor Points Maintenance Rent Cost Point
North Star 9R4 $7,730,920 $158,094, 253 $160, 665
Fairhanks RA2 $6,806,871 $141,104,417 $163,694
fort Wainwright 806 $6,838,480 $13A,494,393 S169, 348
[Radco 856 $7,314,M9 $155,184,943 $181,291

i/ The Corps calculated life cycle costs for the

government construction ootion over a 21-year period
{1985-2006), allowing 1.5 years for construction and 19.5
vears for operation and maintenance. Tt then aoplied a
discount factor of 12 oercent to nrojected costs, vear by
vear, to obtain a net present value of $64,458,170. The
Corps converted this figure to a uniform annual equivalent,
S8,523,954, in order to reflect the fact that money would be
spent at different times during the period of construction
and operation of the housing units. ®inally, the Corps
reduced the uniform annual equivalent by 5 percent to allow
for possible errors, leading to the $8,140,000 identified in
the RFP as the "average annual cost." ULife cycle costs and

the uniform annual equivalent for North Star's proposal were
calculated in the same way.

E/ The firm had stated that if interest rates rose to more
than 14 percent before contract award, it would require a

feasibility analysis and possible adjustment of the
proposal.
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Recause the Coroms had found North Star's initial
propnsal to be cost effective, it states that it 4id not
perform an economic analysis of best and final offers. The
Corps awarded the contract to North Star on Necemher 31,
1985.

TII. Protests Regarding Fvaluation and Award

A. Averadge Annual Cost

All three protesters maintain that North Star's
initial »nronosed price, as evaluated, exceeds the RFP's
$8,140,000 cost ceiling, and that the firm's initial
provosal therefore should have heen summarily rejected as
"nonresoonsive.," They base their nrotests on paragraoh J
of the R®P, as amended, which states:

"J. Annual Cost. Conaress established this .
program as a test to determine if leasing is
more cost effective than alternative means of
furnishing the same housina. Fconomic anal-
vses will be prevared and submitted to the
“ongrass for their review, Proposals in
excess of that amount will he considered non-
conforming and will not be further evaluated.
The averade annual cost based on shelter rent
and maintenance rent cost from Fxhibit "B" of
section VI is expected tn he between
$5,000,000 and S$7,000,nNN0 but shall not exceed
sSg8,14n,000,"

Fort Wainwright Nevelopers araues, based upon
information orovided to it in a AdAebriefing and in portions
of the agency revort, that the Coros imoroperly used onlv
North Star's first-year shelter and maintenance rent in
determininag that its average annual cost was less than
SR,140,000. Fort Wainwright argues that the Coros
considered, but rejected, an amendment to the RFP that
would have appolied the ceilina to first-year costs onlvy.

Roth Fort Wainwright NDevelopers and Fairbhanks
Associates argque that the Corns should have calculated the
average annual cost referred to in paragraoh J simply by
averaging each offeror's nrojected 19.5 year costs. Roth
protesters have submitted calculations showing that,
evaluated this way, the averaage annual cost of North Star's
initial proposal is more than $8,536,000.

Fort Wainwright acknowledges that responsiveness Adces
not generally applv to a negotiated procurement, but araues
that certain requirements may be so material that a



prooosal which fails to meet them 1is technically
unacceptabhle. The protester argues that the cost ceiling
was such a requirement, because the RFP stated that average
annual cost "shall not” exceed $8,140,000 and that
nproposals in excess of that amount would not be further
evaluated,

Fairbanks Associates, citing Corbetta Construction Co.
of I1llinois, Inc., 55 Comp. Gen. 201 (1975), 75-2 CPD
¢ 144; aff'd S5 Comp. Gen. 972 (1976), 76-1 COD 9 240,
arques that "shall" and "will" siqnify mandatorv requiras-
ments, and that where an 1initial proposal fails to comply
with a mandatory requirement, 1t must be summarily
rejected,

Tn the alternative, Fairbanks Assoclates argues that
the term "average annual cost" was amhiquous, and that it
was prejudiced as a result of the amhiguity. Fairbanks
Assocliates contends that without the cost ceiling as it
interpreted 1%, the firm could have designed and proposed a
more 2laborate project and would have been awarded more
quality nolnts.

R. Inflation Rates

Fairbanks Associates further maintains that the
evaluation was flawed because the inflation .rates used by
the Corps to project maintenance rent differed from those
in the RFP. The protester states that hecause the solici-
tation 1indicated that maintenance rent would bhe allowed to
escalate according to the "Economic Indicators” prepared by
the Council of Economic Advisors, 1t based its proposal on
an average of these indicators for the years 1982 to 1984,
which was 4.7 mercent. Falrbanks Associates arques that
using this rate, 1t calculated that 1its first-year proposed
price could not exceed $7,440,000.

The protester argues that the Corps improperly used
rates supplied by the Nffice of Management and Budget
through the 0Office of the Secretary of nefense (OMB/0OSD),
which are less than the average of past "Economic Indi-
cators.é/ Fairbanks Associates concludes that the Corps'
use of the lower NMB/NSD inflation rates also prejudiced it
competitively in the sense that it could have prevared a

6/ The OMB/0SD rates used by the Corps were 4 percent for
fiscal year 1984 and 4.4 percent for fiscal vear 1985. The
rates gradually decrease to 3.4 percent for fiscal year 1989
and each year thereafter to 2005.



higher priced, more elahorate propocsal and earned more
quality points.

c. Fxclusion of Fairhanks Associates from the
Competitive Range

Fairbanks Associates also protests the Corps'
determination that 1its initial prooosal was "nonresponsive"
because, as noted above, the firm included an interest rate
contingency. The prntester alleges that 1t was orally
advised that the contingency was acceptable, and argues
that the Coros is estopped from rejecting the proposal on
this qground. The Coros, however, denies giving such advice
and states that the contingencv rendered the proposal too
indefinite o evaluate, so that 1t was eliminated from the
competitive rAange before the request for hest and finals.

n. Award to a Higher-Priced Offeror

The protesters also allege that award to North Star
was lmproner because the cost of North Star's proposal
exceeded the cost of each of their respective oroposals.
Fort Wainwright Develomers points to the final award
factor--whether selection is in the best interest of the
government--and maintains that award to North Star is not
in the best interest nf the government due to the cost
discrepancy between the awardee's proposal and 1its own,

V. GAO Analysis

We have carefully considered all submissions by each
of the parties. However, we do not consider 1t necessary
to review each and every argument here. We believe that
the followinag discussion is adequate for opurooses of
resolving the protests,

We find first that Sadco's protest is academic, since
its proposal was ranked fourth among those at 1ssue here.
Sadco has argued only that the awardee's proposal should
have been summarily rejected, and has not protested con-
cerning either of the other offerors, whose prooosals cost
less per quality point than its own. We dismiss the pro-
test, since the firm would not be in line for award even
if we found that its allegations had legal merit. See
Claude E. Atkins Enterprises, Inc., B-205129, .June R, 1982,
82-1 CPD ¢ 553. We note, however, that the issues raised
by Sadco generally duplicate those raised by the other two

protesters, so that our discussion should resolve Sadco's
concerns.
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A, Average Annual Cost

With regard to average annual cost,

10

we believe that

the nrotesters misunderstood the derivation of the

$8,140,000 ceiling in the RFP,

leading to a misunderstand-

ing of how and when the Corps would determine whether

offers exceeded it.
clearly drafted, as discussed
protesters were prejudiced by

The record=--particularly
orepared for the Congress and
following a conference--makes

While the RFP could have bheen more

below, we do not find the
the deficiencv.

the economic analyses
at the request of our Office
it clear that the $8,140,000

figure is the result of a oresent value analvsis of the
life cvcle cost of construction and maintenance of the
housing units if performed by the government.

A oresent value analysis is required by the avolicable
Office of Management and Rudget Circular, No. A-104, which
covers decisions on lease or vurchase of real orooerty. As
North Star points out in its comments to our Nffice, the
circular smecifically states that "undiscounted cash flow
analysis will not be the basis for identifving the most
economic of lease-or-purchase alternatives.,"

suggested method of determining
average annual cost, i.e., merely averaging total orojected
costs (by dividing total projected shelter and maintenance
rents by 19.5), does not permit a meaningful compvarison of
the cost of government construction with the cost of con-
tractor construction under section 801, The nrotesters'
method takes inflation into account. However, because the
nrojected costs for 19.5 vears are not discounted, the
total of these costs does not reflect the fact that
inflated dollars (paid by the government to the contractor
in the vear 2000, for example) will be worth less than
current dollars. 1In short, since the $8,140,000 ceiling in
the RFP was based on discounted costs, the Corps also had
to discount projected shelter and maintenance rent before
it could determine which alternative was most cost
effective,

The nrotesters'

The RFP does not clearly state that the cost ceiling
is equal to the uniform annual eauivalent of the cost of
government construction, expressed in oresent value terms,
Nevertheless, paragraph J concerns the economic analysis
and, in our opinion, indicates that the ceiling would be
aoplied at this staqe of the evaluation process. We do not
agree with the orotesters that the Corps should have
summarilv rejected North Star's initial proposal because



the average of its total projected costs, undiscounted,
exceeded S$8,140,00nN,

Nor do we agree that Fairbanks Associates was
prejudiced by the Corps' failure to state more expolicitly
how proposals would be measured against the cost ceiling,.
The firm in effect contends that it would have offered a
higher price had it realized that it would be discounted
before comparison with the ceilina. 7Tt is clear from the
procurement record that neither Fairbanks Associates nor
rort Wainwright Nevelopers used the cost ceiling to
astablish its price.

As evaluated by the Coros, Fairbanks Associates'
undiscounted averadge annual cost, S$7,767,662, was S$372,338
(4.6 percent) less than the cost ceiling as the protester
understood it. After the (Corps told offerors that all
orices were considered to be too high, the cost ceiling was
no longer relevant to Fairbhanks Associates' offer, since it
was already below the ceilina, whether calculated as the
Corps intended or as Fairbanks Associates believes reason-
able. Fairbhanks Associates then lowered its price sianifi-
cantly. Fort Wainwright's initial orice was similarly less
than the cost ceiling (7.6 percent), as determined without
discounting, and it too submitted further reductions in its
best and final offer., Thus, the protesters' contention
that, but for their understanding of the cost ceiling, they
would have offered a higher orice, is not versuasive,

We also gquestion whether, by its increasing orice,
either Fairbanks Associates or FPort Wainwright nNevelopers
could have disnlaced NMorth Star. TIncreased prices would in
themselves inake the firms®' offers less comvetitive by
increasing their cost per guality point ratins., An
increased price would have to result in an increase in
technical score that not only outweighed the detriment from
the higher price but also made up the substantial differ-
ence in technical scores between Morth Star and the other
two offerors,

Here, there was a difference of 122 quality ooints
(12.4 percent) bhetween Fairbanks Associates and North Star,
and of 178 quality points (18.1 vercent) between Fort
Wainwright Developers and North Star. Using best and final
offers, this translates into a difference of $3,029 per
guality point for Fairbanks Associates and $8,683 for Fort
Wainwright Developers. 1In their debriefings, each offeror
was shown the number of technical points that it received,
according to category, versus the points assigned to North
Star. T™he protesters have not suggested how they could
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have improved their technical proposals--for example, by
adding additional tot lots, bv uparading apnliances or
carpetina, and so on--that would have resulted in a sub-
stantial increase in quality for an unspecified additional
nrice. Fairbanks Associates' bare statement that it would
have submitted a more elaborate proposal if it had known
the actual nature of the cost ceiling is not, in itself,
sufficient to show that the firm would have had a reason-
able chance of receiving the award. See WHY R & D, Inc.,
B3-221817, Anr,., 16,1986, 86-1 CPD ¢ : Nigital RrRadio
Corp., R-216441, May 10, 1985, 85-1 CPD ¢ 526,

In considering the orotests that North Star's initial
proposal should have been summarily reijected as nonrespon-
sive, we also note that the term responsiveness, as used by
the protesters, is generally inapovosite in a negotiated
orocurement. As Tort Wainwright contends, it can be used
in an RFDP tn mean reguirements that are so material that a
nroposal failina to conform to them would be considered
unacceptable. Computer Machinerv Corv., 55 fomp. Gen.
1151, 1154 (197A), 76-1 CPD & 358, Fven then, however, an
agency should not automaticallvy reject a nonconforming
initial oroovosal in the same manner that it would reject a
nonresnonsive bhid. Scan-Optics, Tnc., B-211048, Aor. 24,
1984, 84-1 CPn 4 464, Rrather, the agency must Aetermine
whether the proposal is reasonably susceotible to being
made acceotable through discussions. Id.; see also Federal
Acquisition Requlation (FAR), 4R C,F.,R. § 15,609(a) (1984)
(reauirina that competitive range determinations include
all proposals that have a reasonable chance of being
selected for awarAd).

Yere, the solicitation 4id not specificallv use the
term resnonsive, However, it did warn that oroposals in
excess of "that amount," which the protesters interpreted
as an average annual cost of $8,140,0n00, would bhe con-
sidered nonconforming and would not be further evaluated.
Regardless of the derivation of this fiaure, we do not
believe it would have been reasonable to apply the cost
ceiling to initial provosals.

The Corbetta cases, cited bv the protesters, also
involved a procurement for the design and construction of
military family housing units; all but one initial provosal
exceeded a statutory limitation on the average cost ver
housing unit. We interpreted the applicable procurement
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regulation.l/ providing that a proposal containing prices
that exceed statutory cost limitations should be rejected,
as not requiring rejection of an initial proposal, even if
the price exceeds the statutory limitation. We found that
Auring discussions offerors might reduce prices so as %o
come within the statutory limitation. See 55 Comp. Gen.
supra at 982; 55 Comp. Gen. supra at 219; Corbetta
Construction Co. of Illinois, Inc., B8-182979, Mar. 10,

1978, 78-1 CPD 4 191 at 4.3/

sven 1f, for the sake of argument, we view North
Star's Lnitial proposal as having an average annual cos:t of
more than $8,140,000, 1t was reasonably susceptible to
being made acceptable through discussions. In North Star's
best and final offer, proposed first-year prices for
shelter and maintenance rent; the annual average of these
costs, nrojected over the 19,5 year term of the lease; and
the uniform annual equivalent were all less than the amount
specified in the RFD,

Accordingly, we deny the protests that North Star's
initial pronosal should have been summarily rejected.

B. Inflation Rates

With regard to the inflation rates used to escalate
offerors' proposed first-year maintenance rents, the RFP
did not specify any rate for evaluation ourpnoses. The RFP
indicated oaly that Auring the term of the lease, mainte-
nance rent would be allowed to escalate at a rate pegged %o
the "EBconomic Tndicators” (identified in the sample lease
included in the RFP as the Housing, Shelter, Malntenance,
and Repair Index for the 12 months preceding nayment) pre-
pared for the Joint Rconomic Committee of Congress by the
Council of Economic Advisors. 1In its economic analysis,
the Corps states that it assumed that the OMB/0SD inflation
indexes that it used for evaluation purposes would equate
to future changes in the Economic Indicators. We believe

7/ Armed Services Procurement Regulation, § 18-110(c)
T1974). The comparable current section is the Federal
Acquisition Regulation, 48 C.F.R. § 36.205 (1984).

3/ unlike Corbetta, here there is no statutory limitation
on cost. The legislative history of section 801 specifi-
cally states that the intent of Congress was not to impose a
ceiling on the maximum annual lease, so long as it was cost
effective when compared with the alternative of government
construction., H.R. Rep. No. 359, 9Rth Cong., 1st Sess. 45
(1983).
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~his assumption, and use of the lower OMB/NSD rates, was
reasonable.

The Housing, Shelter, Maintenance, and Repair Index 1is
one of the component indexes of the Consumer ®rice Index
(CP1). The CPI is a statistical measure of change over
cime in the prices of goods and services 1n major expendi-
ture groups (for exampole, food, housing, apparel, trans-
portation, health and recreation). t compares the prices
of “he same goods and services in a currenb month with
those in the previous month or vyear, 9/ The CPI is
frequently used as an index of inflation. However, it is
relevant solely for measurement of past price chanqges. -
does not project future inflation rates.

Although the RFP referred to the "Economic
tndicators," it 4id not state that indicators for past
years would be used for evaluation purposes. When the
solicitation is read as a whole, 1t indicates only that the
negging of the malntenance rent to the increase or decrease
in the referenced CPI will be for the purpose of adjusting
payments during the term of the lease. S3Since the Corps did
not soecify the 1nflation rate or rates that it would use
for evaluation purposes, as ooposed to nayment purposes, we
believe it was free to use any reasonable index, including
the OM8/NSN rates that are specifically intended to predict
future inflation. Although Fairbanks Associates' method of
estimating future inflation, using an average of "Rconomic
Iadicators" for past years, may have been reasonable, the
orotester has not met its burden of showing that the
agency's method was unreasonable., See Centurial Products,
B-216517, Sept. 19, 1985, 64 Comp. Gen. , 85-2 CPD
¢ 3N5; Western Filament, Inc., B-181558, Dec. 10, 1974,
74-2 CPD ¢ 320,

Fairbanks Associates' also argues that 1t was
competitively prejudiced by the use of lower 1nflation
rates to project maintenance rent. As discussed above in
the context of the cost ceiling, even if the firm had heen
aware that the Corps would use the lower OMB/0SN inflation
rates to evaluate 1ts proposed first-year maintenance rent,
we do not believe that there was a reasonable possibility
that the firm could have increased its technical score by

9/ Joint Economic Comm., 96th Cong., 2d Sess., 1980
Supplement to Economic Indicators: Historical and
Descriptive Background 85 (Comm. Print 1980); Bureau of
Labor Statistics, Dept. of Labor, Rep. No. 517, The
??ggg?er Price Index: Concepts and Content Over the Years




an amount sufficient to displace the awardee by increasing
the portion of its proposed price representinag maintenance
rent. Maintenance represents less than 16 percent of
Fairbanks Associates' proposed first-vear price, and it is
not reasonable to assume, hased upon the orotester's bare
assertion, that a small increase in this small ovortion of
its offered nrice would have increased the firm's
cost/guality ratio,

We denv the protest that the cost evaluation was
flawed because the Corps used OMR/0OSD rates to project
maintenance rent,

¢, Fxclusion of Fairbanks Associates from the
Competitive Range

Wwith regard to Fairbanks Associates' protest that the
Corps improperly eliminated its initial prooosal from the
competitive range because of the inclusion of an interest
rate continagency, we find the matter academic.

Althouah the Corns did not reaquest 3 best and final
of fer from Fairbanks Associates, the firm, as noted above,
in fact submitted a revised offer, lowerinag its price and
deleting the interest rate contingency to which the
Coros obijected. We find nothing imoroper in this, since
despite the Corps' request that offerors not change their
technical propvosals, as long as negotiations are still
open, offerors within the comvetitive range have a right to
change or modifv their prooosals in any manner, See PRC
Information Science Co., 56 Comp. fen. 768 (1977), 77-2 CPD
49 11; The FMI-Hammer Joint Venture, 3-206665, Aug, 20,
1982, R82-2 CPD 4 160,

Moreover, even if the Corps improomerly found the
firm's initial propoosal to be unacceptable, it actually
evaluated and ranked Fairbanks Associates' best and final
according to cost per quality point. For all practical
purposes, the firm was included in the competitive range,
and we will not consider this basis of protest further.

N, Award to a Higher-Priced Offeror

The Corps clearly took the protesters' lower prices
into account by virtue of its use of the cost per quality
point evaluation formula specified in the RFP, We have
recognized the propriety of using such a formula to Adeter-
mine which proposal is most advantageous to the gqovernment,
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see Shapell Government Housing Inc., et al., 55 Comp. Gen.
839 (1976), 76-1 CPD ¢ 161; Claude & Atkins Enterprises,
inc., supra, and we note that mathematically, the formula
results 1n giving equal weight to cost and technical fac-
tors. In a negotiated orocurement, there is no requirement
that award be made on the basis of lowest price or cost %o
the government unless the solicitation so specifies. See
Washington Health Services, Ltd., B-220295.2, Feb. 13,”
1986, 86~1 CPD ¢ 157.

Yere, North Star's final cost per quality point was
$3,029 less than that of Fairbanks Associates and $8,683
less than that of Fort Wainwright Nevelopers. We find that
the award to North Star was reasonable and 1in accord with
the evaluation scheme set forth in the solicitation. We
therefore deny the orotests with regard to the award to
higher-priced offeror.

The protests are dismissed in part and denied in vart.
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Harry R. Van Cleve
General Counsel





